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WHAT IS TAX 
CONTROVERSY

Tax Controversy :
Tax controversy is an area of legal practice involving tax disputes between federal and state tax collection 
entities and taxpayers.

Difference between a Tax Attorney vs.  CPA:
• Most CPAs handle the tax preparation and financial planning aspects of a client engagement. 
• Some CPAs do handle federal and state audits and collection action for their clients, but it is rare

if it is a high dollar amount, a multi-year audit, or there is possible criminal exposure. 
• A tax attorney does not usually prepare personal or business tax returns. However, their law license does allow them

to prepare personal and business returns it needed. Most tax attorneys see the preparation of a return as a liability if they ever
have to provide tax controversy services to the client for a return they prepared. 
• Tax attorneys handle client engagements comprised of personal and business collection action, audits, international

compliance, incorporation, and business reorganization. 



CASE WORKFLOW



CIVIL AUDITS

Why am I being selected for an audit?

Selection for an audit does not always suggest there’s a problem. The IRS uses several different methods:

• Random selection and computer screening - Sometimes returns are selected based solely on a statistical formula. 

The IRS compares your tax return against “norms” for similar returns. They develop these “norms” from audits of a statistically 
valid random sample of returns, as part of the National Research Program the IRS conducts. The IRS uses this program to update 
return selection information.

• Related examinations – The IRS may select your returns when they involve issues or transactions with other taxpayers, such 
as business partners or investors, whose returns were selected for audit.

• Matching- The IRS will match the income and expense information that you entered on your return with the information that 
was reported to them and determine if there is cause for an audit.

Next, an experienced auditor reviews the return. They may accept it; or if the auditor notes something questionable, they will 
identify the items noted and forward the return for assignment to an examining group.



CIVIL AUDITS

The Top Ten Reasons for A Civil Audit:

• Math Errors & Typos

• High Income

• Unreported Income

• Excessive Deductions

• Schedule C Filers

• Claiming 100% Business Use of a Vehicle

• Claiming a Loss on a Hobby

• Home Office Deduction

• Earned Income Tax Credit

• Deducting Business Meals, Travel, and Entertainment



INDICATORS OF 
FRAUD/CRIMINAL 
CASES

The initial contact by the IRS examiner provides the opportunity to obtain valuable information, which may not be readily 
available later. Indications of fraud may be disclosed in discussions, financial activities and nonresponsive answers. Questions
asked should be recorded verbatim. Similarly, nonresponsive answers are to be noted verbatim and the IRS examiner will 
exercise their judgment in deciding what information is relevant (affidavits may be used). Examination work papers should be 
noted as to the tax year, the date of the contact, who was present during the contact, and the author of the examination work
papers. IRS examination work papers will include the following information:

• Who prepared the information used to complete the tax return,

• Who approved and classified expense items,

• Who deposited business receipts, and

• How business gross receipts, per the tax return, were determined.



INDICATORS OF 
FRAUD/CRIMINAL 
CASES

Section 6663(a) provides that, if any part of an underpayment is due to fraud, there shall be added to the tax an amount equal to 
75% of the portion of the underpayment which is attributable to fraud. The IRS bears the burden of proving by clear and convincing 
evidence that: (1) An underpayment of tax exists; and (2) some portion of the underpayment is attributable to fraud.

FRAUDULENT INTENT. To prove fraudulent intent, the IRS must demonstrate that the taxpayer intended to evade tax they 
believed to be due, by showing proof of conduct intended to conceal, mislead, or otherwise prevent the collection of such 
tax. Fraud can not be imputed or presumed – the government must prove by affirmative evidence that an understatement of tax 
set forth on the return is attributable to fraud. Intent is distinguished from inadvertence, reliance on incorrect technical advice, 
honest difference of opinion, negligence or carelessness.

WILLFULNESS: Often, a criminal tax case turns on the taxpayer’s “mens rea,” intent, or motive. In the criminal tax world, a 
taxpayer’s criminal intent is referred to as “willfulness.” Willfulness must be proven beyond a reasonable doubt in each criminal tax 
case and may make prosecution of criminal tax cases more difficult than other types of criminal prosecution.  Generally, ignorance 
of criminal laws is not a defense to prosecution. Reynolds v. United States, 98 U.S. 145, 167 (1879). However, in 1933 the Supreme 
Court set criminal tax laws apart from other criminal statutes by providing that ignorance of the law is a defense to a criminal tax 
prosecution. See United States v. Murdock, 290 U.S. 389, 396 (1933).  Willfulness is defined as a “voluntary, intentional violation of 
a known legal duty. A good faith misunderstanding of the law or good faith belief that one is not violating the law negates 
willfulness. See IRM 25.1.1.4.



INDICATORS OF 
FRAUD/CRIMINAL 
CASESCASES

BADGES OF FRAUD.” Over the years, various courts have developed a list of “badges of fraud” from which fraudulent intent 
might be inferred. These badges of fraud generally include: 

(1) understatement of income; 

(2) inadequate books and records; 

(3) failure to file tax returns; 

(4) implausible or inconsistent explanations of behavior;

(5) concealing assets; and 

(6) failure to cooperate with tax authorities.

The IRS Fraud Handbook sets forth a non-exclusive list of various indicators of potentially fraudulent conduct, including:

• The IRS examiner will typically search behind the books and to probe beneath the surface to validate and determine the 
consistency of information provided and statements made to evaluate the credibility of evidence and testimony provided by 
the taxpayer. If fraud is discovered, it is important for the IRS to determine who is responsible for the fraudulent act(s) – the 
taxpayer, the tax return preparer or both.

• If the taxpayer is not responsible, then neither criminal and/or civil fraud penalties should apply to the taxpayer although 
some courts have attributed fraud by the preparer to the taxpayer in the context of the civil fraud penalty and extending the
unlimited statute of limitations associated with a fraudulent return.



INDICATORS OF 
FRAUD/CRIMINAL 
CASES

RELIANCE AS A DEFENSE. The existence of fraud is a question of fact to be resolved from the entire record. Because direct proof 
of a taxpayer’s intent is rarely available, fraud may be proven by circumstantial evidence, and reasonable inferences may be 
drawn from the relevant facts. Mere suspicion, however, does not prove fraud. Reliance on a tax professional is a proper defense
to the imposition of penalties, as the Supreme Court has observed:

When an accountant or attorney advises a taxpayer on a matter of tax law, such as whether a liability exists, it is reasonable for 
the taxpayer to rely on that advice. Most taxpayers are not competent to discern error in the substantive advice of an 
accountant or attorney. To require the taxpayer to challenge the attorney, to seek a “second opinion,” or to try to monitor 
counsel on the provisions of the Code himself would nullify the very purpose of seeking the advice of a presumed expert in the 
first place (citations omitted). “Ordinary business care and prudence” do not demand such actions.



DEPT. OF 
JUSTICE

Recent Tax Prosecutions of Individuals:

In April 2019, a Houston, Texas, man was sentenced to 360 months in prison for multiple conspiracy and tax crimes, including corporate tax 
evasion. The defendant engaged in the fraudulent sale of second-hand prescription drugs and tax crimes. The court imposed a criminal forfeiture 
money judgment of $20,326,464.17 and ordered $716,986 in restitution to the IRS.

In April 2019, a District of Columbia woman was sentenced to 54 months in prison for conspiring to defraud the United States and commit theft of 
public money and aggravated identity theft. She engaged in a fraudulent tax refund scheme and was ordered to pay $1,806,876.66 in restitution 
to the IRS.

In March 2019, a Salinas, California, woman was sentenced to 60 months in prison for conspiring to file false income tax returns and bank fraud. 
She was ordered to pay $1,641,610 in restitution to the IRS.

In January 2019, a Union, South Carolina, mechanic was sentenced to 36 months in prison for wire fraud and filing a false income tax return. After 
creating a false invoice scheme, he embezzled money from his employer and failed to report the income on his tax returns. He was ordered to pay 
$1,941,377.32 in restitution.

In November 2018, a Farmington, Michigan, trucking business owner was sentenced to 33 months in prison for wire fraud and willfully failing to 
file a tax return. The court ordered restitution of $2,919,265 to a third party victim and $142,069 to the IRS.

In October 2018, a former IRS-Criminal Investigation special agent was sentenced to 51 months in prison for filing false tax returns, obstruction of 
justice, and stealing government money. A federal jury in the Eastern District of California convicted the defendant, who   was also a CPA.



CURRENT 
EVENTS

SBA Loans:
Paycheck Protection Program (PPP) Loan
The Paycheck Protection Program is a loan designed to provide a direct incentive for small businesses to keep their workers on 
the payroll. SBA will forgive loans if all employees are kept on the payroll for eight weeks and the money is used for payroll, rent, 
mortgage interest, or utilities. You can apply through any existing SBA 7(a) lender or through any federally insured depository 
institution, federally insured credit union, and Farm Credit System institution that is participating. Other regulated lenders will be 
available to make these loans once they are approved and enrolled in the program. You should consult with your local lender as 
to whether it is participating in the program.

Economic Disaster Injury Loan & Advance (EDILA) Loan

The Small Business Administration (SBA) offers EIDLs within days of a successful application. Traditionally, these loans are up to 
$2 million. A personal guarantee is waived for EIDLs up to $200,000 through the end of the year, while EIDLs of $25,000 or less 
require no collateral. However, the SBA has created an emergency grant advance for up to $10,000 to quickly help businesses 
that need the money faster due to impacts of COVID-19. The SBA states that the advances will take as little as three days.

How SBA Loans can turn criminal:
Failure to File 
Knowledge and Willfulness of Fraud
The latest example of such a prosecution – and the first instance of a federal prosecution of PPP fraud – was announced just last 
week, and included charges against two individuals in the District of Rhode Island for fraudulently misrepresenting, among other
things, the existence of fictitious employees and their corresponding payroll expenses, in order to obtain SBA loans. Dated 05/20/2020



QUESTIONS?

If we are unable to answer your question after this presentation, or time does not permit us to get to your question, please feel 
free to email us at jmilikowsky@milikowskytawlaw.com or lsuarez@milikowskytaxlaw.com so that we can better assist you. 
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